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1. BMI Failed To Prove That It Is Reasonably Comparable To Either 
SESAC Or GMR.

2. BMI Failed To Prove That The SESAC And GMR Licenses Were 
Negotiated Under Similar Economic Circumstances To Those 
Required By The Decrees

3. BMI Failed To Prove GMR And SESAC Licenses Reflect A Market 
With An Adequate Degree Of Competition

4. BMI Failed To Prove Its Claim That SESAC And GMR Rates Are 
The Functional Equivalent Of Rates That An Individual Publisher 
Would Charge Absent The Consent Decrees

5. The SESAC And GMR Licenses Do Not Support BMI’s Rate 
Proposal In Any Event

1. BMI Is Not Entitled To Any Presumption Of Comparability

2. BMI Failed To Prove That The Parties Here Are Reasonably 
Comparable To The Parties To Any Foreign PRO Rate

3. BMI Failed To Prove That Any Foreign PRO Rate Was Set Under 
Similar Economic Circumstances To Those Facing BMI and 
NACPA

4. BMI Failed To Prove That Any Foreign PRO Rate Reflects An 
Adequate Degree Of Competition To Justify Reliance On It
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In re Application of MobiTV, Inc.

ASCAP v. MobiTV

ASCAP v. Showtime/The Movie Channel, Inc.
passim

BMI v. CBS

BMI v. DMX Inc.

British Airways Plc v Performing Right Society Ltd.

Cinematograph Exhibitors’ Association of Great Britain and Ireland v PRS PRT

Cortner v. Israel

Delivery Rate Determination Proceeding (Phonorecords I)

Johnson v. Copyright Royalty Board

Meredith Corp. v. SESAC LLC

Meredith Corp. v. SESAC, LLC

In re Pandora Media, Inc.

Performing Right Society Limited v. The British Entertainment and Dancing 
Association Limited

PRS Ltd and PACE Rights Management LLP
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Tolliver v. McCants

Tops Markets, Inc. v. Quality Markets, Inc.

United States v. ASCAP

United States v. ASCAP (“Capital Cities”)

United States v. ASCAP (RealNetworks)

United States v. BMI

United States v. BMI
passim

United States v. BMI

United States v. BMI (Application of Music Choice) 
(“Music Choice IV”)

United States v. Grinnell Corp.

Canadian Copyright Act

Statement of the Dep’t of Justice on the Closing of the Antitrust 
Division’s Review of the ASCAP and BMI Consent Decree

United States 
v. BMI
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Arbitrators Side With Radio and Reduce SESAC License 
Fees

SOCAN-Various Tariffs, 1990-1993

UK Copyright, Designs and Patent Act 1988
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United States v. BMI

Id.  

id.
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i.e.

id
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See

See, e.g. id. id.
see also id.
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antitrust i.e.,

See United States v. BMI

Statement of the Dep’t of Justice on the Closing of the Antitrust 

Division’s Review of the ASCAP and BMI Consent Decree
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See

United States v. ASCAP

BMI v. CBS

per se 

hypothetical competitive

United States v. ASCAP (RealNetworks)

[f]undamental to the concept of ‘reasonableness’ is a determination of what an applicant 

would pay in a competitive market
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quoting United States v. BMI (Application of Music Choice) (“Music 

Choice IV”)

Broadcast Music, Inc. v. DMX Inc.

See 

 RealNetworks

whether it arose in a sufficiently competitive market Id.

Music Choice IV

inter alia the degree 

to which the assertedly analogous market under examination reflects an adequate degree of 

competition to justify reliance on agreements that it has spawned

quoting ASCAP v. Showtime/The Movie Channel, Inc.

Showtime

explicitly denied

See

See
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See

See, e.g., Showtime

In re Pandora Media, Inc.

aff’d sub nom Pandora Media, Inc. v. ASCAP .

See infra 
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Showtime

See 

See  e.g.
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Id

See  e.g. ASCAP v. MobiTV

Showtime

United States 

v. ASCAP (“Capital Cities”)

i.e.
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See Music Choice IV

1. BMI Failed To Prove That It Is Reasonably Comparable To Either SESAC 
Or GMR. 

See generally supra
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See

In re Pandora Media, Inc. aff’d sub nom. Pandora 

Media, Inc.

See id.

see also id.

See In re Application of MobiTV, Inc.

See infra

see

voir dire

See

See
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 aff’d

2. BMI Failed To Prove That The SESAC And GMR Licenses Were 
Negotiated Under Similar Economic Circumstances To Those Required By 
The Decrees 

First

See In re Pandora Media, Inc.

see also 

Second

e.g.

id
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id.

see also 

See 

3. BMI Failed To Prove GMR And SESAC Licenses Reflect A Market With 
An Adequate Degree Of Competition 

any

See  e.g.
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See, e.g.

id.

See Meredith Corp. v. SESAC, LLC

See

Arbitrators Side With Radio and Reduce SESAC License Fees
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See see also 

Showtime

See id.

See Showtime

and that such reasonableness can be measured 

by
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4. BMI Failed To Prove Its Claim That SESAC And GMR Rates Are The 
Functional Equivalent Of Rates That An Individual Publisher Would 
Charge Absent The Consent Decrees 

See

Id .

See
generally  e.g.  United States v. Grinnell Corp. Tops Markets, Inc. 
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any

See  e.g.  Tolliver v. 

McCants

Cortner v. Israel

v. Quality Markets, Inc.  Meredith Corp. v. SESAC LLC
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Pandora DMX

might

id. see also id.
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5. The SESAC And GMR Licenses Do Not Support BMI’s Rate Proposal In 
Any Event 

and
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on their own

still

see also id.

See

see also 
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1. BMI Is Not Entitled To Any Presumption Of Comparability

NACPA

See Showtime

evidentiary

Id.

facts

See

Music Choice IV
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See in Limine 
Adjustment or Determination of Compulsory License Rates for Making and 

Distributing Phonorecords (“Phonorecords I”)
available at 
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Mechanical and Digital  Delivery Rate Determination Proceeding (Phonorecords 

I)

2. BMI Failed To Prove That The Parties Here Are Reasonably Comparable 
To The Parties To Any Foreign PRO Rate 

See, e.g.
Performing Right Society Limited v. The British Entertainment and 

Dancing Association Limited 

cf
SOCAN-Various Tariffs, 1990-1993

one
British Airways Plc v. Performing Right Society Ltd.

See British Airways Plc v Performing 
Right Society Ltd. British Airways 

See id.
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See

some

3. BMI Failed To Prove That Any Foreign PRO Rate Was Set Under Similar 
Economic Circumstances To Those Facing BMI and NACPA
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see

Showtime

,

See, e.g.
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See

e.g.
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4. BMI Failed To Prove That Any Foreign PRO Rate Reflects An Adequate 
Degree Of Competition To Justify Reliance On It 

See 

Canadian Copyright Act
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See, e.g.

See

current

CBS See CBS, 
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See Cinematograph Exhibitors’ Association of Great 

Britain and Ireland v PRS PRT

PRS Ltd and PACE Rights Management LLP

See UK Copyright Designs and 
Patent Act 1988
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all

See  e.g.  Showtime, 
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see also Showtime

See

United States v. BMI

see

unreasonable

See

Id.

See
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See

See

see also 
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Id.

Id

Id

Id.
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Id.

160 times

Id.

Id.

i.e.

See
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See Johnson 

v. Copyright Royalty Board

See

Music Choice II

Music Choice II

Music Choice II 

Music Choice II 

Id. see also 

MobiTV, Inc. Music Choice II
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Id.

First

See

see also e.g.

Music Choice IV

Second
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Third

See
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/s/ Benjamin E. Marks

Attorneys for Respondent North American Concert 
Promoters Association 

/s/ Andrew M. Gass
pro hac vice

pro hac vice
pro hac vice
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Attorneys for Live Nation Entities, as identified in 
Notice of Appearance
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